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County Jail Population by Offense Type1 

 12/2009 12/2010 12/2011 12/2012 12/2013 12/2014 

       

Pretrial Felons 36.19% 37.47% 39.10% 39.36% 38.70% 41.71% 

Convicted Felons 8.14% 8.75% 9.55% 7.42% 8.88% 8.71% 

Convicted Felons (Co. jail) 2.12% 1.82% 1.66% 1.89% 1.70% 1.47% 

Blue Warrant 3.51% 3.35% 3.46% 2.57% 3.41% 2.5% 

Parole Viol. (New charge) 3.90% 4.21% 4.08% 3.81% 4.28% 3.97% 

Pretrial Misdemeanants 10.08% 9.02% 9.40% 9.93% 9.31% 9.70% 

Convicted Misdemeanants 6.33% 5.614% 5.51% 5.73% 4.60% 3.74% 

Bench Warrant  1.45% 1.55% 1.70% 1.47% 1.74% 1.77% 

Federal
2
 11.43% 13.71% 9.87% 10.56% 10.10% 9.10% 

Pretrial SJF 7.48% 6.83% 6.97% 8.30% 8.42% 9.14% 

Convicted SJF (Co. jail)    2.54% 1.43% 1.10% 1.26% 0.90% 1.09% 

Convicted SJF (State jail) 2.01% 2.28% 2.42% 2.20% 2.13% 2.07% 
1This representation does not include all offense categories so totals may not equal 100% 

2This only includes those federal inmates in facilities under purview of the Commission on Jail Standards.  Under 511.0094 

Government Code, facilities housing only federal inmates do not fall under Commission purview. 
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CONFERENCE OF CHIEF JUSTICES 
 

Resolution 3 
 

Endorsing the Conference of State Court Administrators Policy Paper on Evidence-
Based Pretrial Release 

 
 
 

WHEREAS, pretrial judicial decisions about release or detention of defendants before 
disposition of criminal charges have a significant, and sometimes determinative, 
impact on thousands of defendants every day; and 

 
WHEREAS, pretrial release decisions add great financial stress to publicly funded jails 

holding defendants who are unable to meet financial conditions of release; and 

WHEREAS, many of those incarcerated pretrial do not present a substantial risk of 
failure to appear or a threat to public safety, but do lack the financial means to 
be released; and  

WHEREAS, evidence-based assessment of the risk that a defendant will fail to appear or 
will endanger others, if released, can increase successful pretrial release without 
imposing unnecessary financial conditions that many defendants are unable to 
meet; and 

WHEREAS, defendants who are detained can suffer job loss, home loss, and 
disintegrated social relationships, and, according to the Bureau of Justice 
Assistance, “receive more severe sentences, are offered less attractive plea 
bargains and are more likely to become ‘reentry’ clients because of their pretrial 
detention regardless of charge or criminal history;” and  

WHEREAS, imposing conditions on a defendant that are appropriate for that individual 
following a valid pretrial assessment substantially reduces pretrial detention 
without impairing the judicial process or threatening public safety; and  

WHEREAS, in 2012 the Conference of State Court Administrators (COSCA) adopted a 
Policy Paper on Evidence-Based Pretrial Release, which concludes with the 
following recommendations to state court leaders: 

 

 Analyze state law and work with law enforcement agencies and criminal 
justice partners to propose revisions that are necessary to support risk-based 
release decisions of those arrested and ensure that non-financial release 
alternatives are utilized and that financial release options are available 
without the requirement for a surety;  



 Collaborate with experts and professionals in pretrial justice at the national 
and state levels;  

 Take the message to additional groups and support dialogue on the issue;  

 Promote the use of data including determining what state and local data 
exist that would demonstrate the growing problem of jail expense 
represented by the pretrial population, and that show the risk factors 
presented by that population may justify broader pretrial release; and  

 Reduce reliance on bail schedules in favor of evidence-based assessment of 
pretrial risk of flight and threat to public safety. 

NOW, THEREFORE, BE IT RESOLVED that the Conference of Chief Justices commends and 
endorses the Policy Paper on Evidence-Based Pretrial Release and joins with 
Conference of State Court Administrators to urge that court leaders promote, 
collaborate, and accomplish the adoption of evidence-based assessment of risk 
in setting pretrial release conditions and advocate for the presumptive use of 
non-financial release conditions to the greatest degree consistent with evidence-
based assessment of flight risk and threat to public safety and to victims of 
crimes. 

 

 

 

 

 

 

 

 

 

Adopted as proposed by the CCJ/ COSCA Criminal Justice Committee at the  
Conference of Chief Justices 2013 Midyear Meeting on January 30, 2013. 
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Glossary of Terms  

 
Bail – Bail refers to a deposit or pledge to the 

court of money or property in order to obtain the 

release from jail of a person accused of a crime. 

It is understood that when the person returns to 

court for adjudication of the case, the bail will 

be returned in exchange. If the person fails to 

appear, the deposit or pledge is forfeited. There 

is no inherent federal Constitutional right to bail; 

a statutory right was first created in the 1960s.   

 

Bond – A term that is used synonymously with 

the term “bail” and “bail bond.” (See above).  

 

Citation release – a form of nonfinancial pretrial 

release in which the defendant is issued a written 

citation, usually at the time of arrest, and signs 

the citation pledging to appear in court when 

required.  

 

Commercial bail agent/bondsman – a third party 

business or person who acts as a surety on behalf 

of a person accused of a crime by pledging 

money or property to guarantee the appearance 

of the accused in court when required.  

 

Compensated surety – a bond for which a 

defendant pays a fee to a commercial bail agent, 

which is nonrefundable.   

 

Conditional release – a form of nonfinancial 

pretrial release in which the defendant agrees to 

comply with specific kinds of supervision (e.g., 

drug testing, regular in-person reporting) in 

exchange for release from jail). 

 

Deposit bond - a bond that requires a defendant 

to post a deposit with the court (usually 10% of 

the bail amount), which is typically refunded 

upon disposition of the case. 

 

Full cash bond – a bond deposited with the 

court, the amount of which is 100% of the bail 

amount. The bond can be paid by anyone, 

including the defendant.  

 

Pretrial - The term “pretrial” is used throughout 

this paper to refer to a period of time in the life 

of a criminal case before it is disposed. The term 

is a longstanding convention in the justice field, 

even though the vast majority of criminal cases 

are ultimately disposed through plea agreement 

and not trial. 

 

Property bond – a bond that requires the 

defendant to pledge the title of real property 

valued at least as high as the full bail amount. 

 

Release on recognizance  – a form of 

nonfinancial pretrial release in which the 

defendant signs a written agreement to appear in 

court when required and is released from jail.  

 

Surety–a person who is liable for paying 

another’s debt or obligation. 

 

Surety bond – a bond that requires the defendant 

to pay a fee (usually 10% of the bail amount) 

plus collateral if required, to a commercial bail 

agent, who assumes responsibility for the full 

bail amount should the defendant fail to appear. 

If the defendant does appear, the fee is retained 

by the commercial bail agent.
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I. Introduction 

 

Pretrial judicial decisions about release or 

detention of defendants before disposition of 

criminal charges have a significant, and 

sometimes determinative, impact on 

thousands of defendants every day while 

also adding great financial stress to publicly 

funded jails holding defendants who are 

unable to meet financial conditions of 

release.   Many of those incarcerated pretrial 

do not present a substantial risk of failure to 

appear or a threat to public safety, but do 

lack the financial means to be released.
1
  

Conversely, some with financial means are 

released despite a risk of flight or threat to 

public safety, as when a bond schedule 

permits release upon payment of a pre-set 

amount without any individual 

determination by a judge of a defendant’s 

flight risk or danger to the community.  

Finally, there are individuals who, although 

presumed innocent, warrant pretrial 

detention because of the risks of flight and 

threat to public safety if released. 

 

Evidence-based assessment of the risk a 

defendant will fail to appear or will 

endanger others if released can increase 

successful pretrial release without financial 

conditions that many defendants are unable 

to meet.  Imposing conditions on a 

defendant that are appropriate for that 

individual following a valid pretrial 

assessment substantially reduces pretrial 

detention without impairing the judicial 

process or threatening public safety.  The 

Conference of State Court Administrators 

advocates that court leaders promote, 

collaborate toward, and accomplish the 

adoption of evidence-based assessment of 

risk in setting pretrial release conditions.  

COSCA further advocates the presumptive 

use of non-financial release conditions to the 

greatest degree consistent with evidence-

based assessment of flight risk and threat to 

public safety and to victims of crimes. 

 

II. The Law 

 

The Supreme Court of the United States has 

said, “The principle that there is a 

presumption of innocence in favor of the 

accused is the undoubted law, axiomatic and 

elementary, and its enforcement lies at the 

foundation of the administration of our 

criminal law.”
2
  The right to bail has been a 

part of American history in varying degrees 

from the beginning -- 1641 in Massachusetts 

and 1682 in Pennsylvania. Other state 

constitutions adopted the Pennsylvania 

provision as a model.
3
  Nine states and 

Guam follow the pattern of the United States 

Constitution by prohibiting “excessive bail” 

without explicitly guaranteeing the right to 

bail.
4
  Forty state constitutions, as well as 

the Puerto Rico Constitution and the District 

of Columbia Bill of Rights, expressly 

prohibit excessive bail.
5
  One state, Maine, 

had a constitutional provision prior to 1838 

that expressly provided the right to bail, but 

by amendment that year the Maine 

Constitution now only prohibits bail in 

capital cases, without otherwise addressing 

the matter.
6
  However, the Maine Supreme 

Judicial Court held that the current language 

continues the guarantee of the right to bail 

that was express prior to 1838.
7
 The Federal 
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Judiciary Act of 1789 provided for the 

absolute right to bail in non-capital cases.  

The Eighth Amendment prohibition on 

excessive bail was adopted in 1791 as part 

of the Bill of Rights.
8
 

  

Freedom before conviction permits 

unhampered preparation of a defense and 

prevents infliction of punishment before 

conviction.  Without the right to bail, the 

presumption of innocence would lose its 

meaning.
9
 The purpose of bail is to ensure 

the accused will stand trial and submit to 

sentencing if found guilty.
10

 Another 

legitimate purpose is reasonably to assure 

the safety of the community and of crime 

victims.
11

  

  

Twelve states, the District of Columbia, and 

the federal government have enacted a 

statutory presumption that defendants 

charged with bailable offenses should be 

released on personal recognizance or 

unsecured bond unless a judicial officer 

makes an individual determination that the 

defendant poses a risk that requires more 

restrictive conditions or detention.
12

  Six 

other states have adopted this presumption 

by court rule.
13

  However, it is common in 

many states to have bail schedules, adopted 

statewide or locally, that establish a pre-set 

amount of money that must be deposited at 

the jail in order for a defendant to obtain 

immediate release, without any individual 

assessment of risk of flight or danger to the 

community.   In a 2009 nationwide survey 

of the 150 largest counties, among the 112 

counties that responded, 64 percent reported 

using bond schedules.
14

 

  

Despite the common use of bond schedules 

(also commonly termed “bail schedules”), 

they seem to contradict the notion that 

pretrial release conditions should reflect an 

assessment of an individual defendant’s risk 

of failure to appear and threat to public 

safety.  Two state high courts have rejected 

the practice of imposing non-discretionary 

bail amounts based solely on the charge, as 

in a bail schedule.  The Hawai’i Supreme 

Court found an abuse of discretion for a trial 

court to apply a bail schedule promulgated 

by the senior judge that ignored risk factors 

specific to the defendant.
15

 The Oklahoma 

Court of Criminal Appeals overturned a 

statutory mandate for a particular bail 

amount attached to a specific crime: “[The 

statute] sets bail at a predetermined, 

nondiscretionary amount and disallows oral 

recognizance bonds under any 

circumstances. We find the statute is 

unconstitutional because it violates the due 

process rights of citizens of this State to an 

individualized determination to bail.”
16

   

  

In the United States in the twenty-first 

century, it is common to require the posting 

of a financial bond as the means to obtain 

pretrial release, often through procuring the 

services of a commercial bond company, or 

bail bondsman. Bonding companies 

typically require a non-refundable premium 

payment from the defendant, usually 10 

percent of the bail set by the court. Many 

companies also require collateral sufficient 

to cover the full bond amount.
17

  In 2007 the 

DOJ Bureau of Justice Statistics reported 

that an estimated 14,000 bail agents 

nationwide secured the release of more than 

2 million defendants annually.
18

  The United 
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States and the Philippines are the only 

countries that permit the widespread practice 

of commercial bail bonds.
19

  In countries 

other than these two, “[b]ail that is 

compensated in whole or in part is seen as 

perverting the course of justice.”
20

       

 

III. The Consequences of Pretrial 

Release versus Incarceration  

  

From the perspective of the defendant, who 

is presumed innocent, pretrial release 

mitigates the collateral consequences of 

spending weeks or months awaiting trial or a 

plea agreement.  Jail time can result in job 

loss, home loss, and disintegrated social 

relationships, which in turn increase the 

likelihood of re-offending upon release.
21

  

 

In 2010 the United States had the world’s 

highest total number of pretrial detainees 

(approximately 476,000) and the fourth-

highest rate of pretrial detention (158 per 

100,000).
22

  A study of felony defendants in 

America’s 75 largest urban counties showed 

that in 1990, release on recognizance 

accounted for 42% of releases, compared to 

25% released on surety bond. By 2006, the 

proportions had been reversed: surety bonds 

were used for 43% of releases, compared to 

25% for release on recognizance.
23

 Taking 

into account all types of financial bail 

(surety bond, deposit bail, unsecured bond, 

and full cash bond), it is clear that the 

majority of pretrial release requires posting 

of financial bail. 

 

The same study of felony defendants 

showed that 42% were detained until 

disposition of their case.
24

 Pretrial 

incarceration imposes significant costs on 

taxpayer-funded jails, primarily at the local 

government level.  In 2010, “taxpayers spent 

$9 billion on pre-trial detainees.”
25

   The 

increased practice of requiring financial 

bonds has contributed to increased jail 

populations, which has produced an 

extraordinary increase in costs to counties 

and municipalities from housing pretrial 

detainees. The most recent national data 

indicates that 61% of jail inmates are in an 

un-convicted status, up from just over half in 

1996.
26

 

  

In addition to the financial costs from 

increased pretrial detention, the cost in 

unequal access to justice also appears to be 

high.  The movement to financial bonds as a 

requirement for pretrial release, often 

requiring a surety bond from a commercial 

bond seller, makes economic status a 

significant factor in determining whether a 

defendant is released pending trial, instead 

of such factors as risk of flight and threat to 

public safety.  A study of all nonfelony 

cases in New York City in 2008 found that 

for cases in which bail was set at less than 

$1,000 (19,617 cases), in 87% of those cases 

defendants were unable to post bail at 

arraignment and spent an average of 15.7 

days in pretrial detention, even though 

71.1% of these defendants were charged 

with nonviolent, non-weapons-related 

crimes.
27

  In short, “for the poor, bail means 

jail.”
28

  The impact of financial release 

conditions on minority defendants reflects 

disparate rates of poverty among different 

ethnic groups.  A study that sampled felony 

cases in 40 of the 75 largest counties 

nationwide found that, between 1990 and 
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1996, 27% of white defendants were held in 

jail throughout the pretrial period because 

they could not post bond, compared to 36% 

of African-American defendants and 44% of 

Hispanic defendants.
29

  

  

The practice of conditioning release on the 

ability to obtain a surety bond has so 

troubled the National Association of Pretrial 

Services Agencies (NAPSA) that, in its 

Third Edition of Standards on Pretrial 

Release (and in previous editions beginning 

in 1968), Standard 1.4(f) provides that 

“[c]onsistent with the processes provided in 

these Standards, compensated sureties 

should be abolished.”  According to 

NAPSA, compensated sureties should be 

abolished because the ability to pay a 

bondsman is unrelated to the risk of flight or 

danger to the community; a surety bond 

system transfers the release decision from a 

judge to private party making unreviewable 

decisions on unknown factors; and the 

surety system unfairly discriminates against 

defendants who are unable to afford non-

refundable fees required by the bondsman as 

a condition of posting the bond.
30

  The 

American Bar Association also recommends 

that “compensated sureties should be 

abolished.”
31

  The Commonwealth of 

Kentucky and the State of Wisconsin have 

prohibited the use of compensated sureties.
32

  

In addition, Illinois and Oregon do not allow 

release on surety bonds (but do permit 

deposit bail).
33

  

  

The ability of a defendant to obtain pretrial 

release has a significant correlation to 

criminal justice outcomes.  Numerous 

research projects conducted over the past 

half century have shown that defendants 

who are held in pretrial detention have less 

favorable outcomes than those who are not 

detained —regardless of charge or criminal 

history.  In these studies, the less favorable 

outcomes include a greater tendency to 

plead guilty to secure release (a significant 

issue in misdemeanor cases), a greater 

likelihood of conviction, a greater likelihood 

of being sentenced to terms of incarceration, 

and a greater likelihood of receiving longer 

prison terms.”
34

   Data support the common 

sense proposition that pretrial detention has 

a coercive impact on a defendant’s 

amenability to a plea bargain offer and 

inhibits a defendant’s ability to participate in 

preparation for a defense.  In summarizing 

decades of research, the federal Bureau of 

Justice Assistance noted that “research has 

demonstrated that detained defendants 

receive more severe sentences, are offered 

less attractive plea bargains and are more 

likely to become ‘reentry’ clients because of 

their pretrial detention – regardless of charge 

or criminal history.”
35

  

 

IV. Evidence-Based Risk Assessment: 

The Lesson of Moneyball and the 

Challenge of Adopting New Practices  

 

Michael Lewis’s book Moneyball 

documents how Oakland A’s general 

manager Billy Beane used statistics and an 

evidence-based approach to baseball that 

yielded winning seasons despite severe 

budgetary constraints.
 36

  His approach 

attracted considerable antagonism in the 

baseball community because it deviated 

from long-held practices based on intuition 

and gut feelings, tradition, and ideology.  As 
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persuasively set forth more recently in 

Supercrunchers, the cost of ignoring data 

and evidence in a broad variety of human 

endeavors is suboptimal decision-making.
37

  

This realization and the commensurate 

movement toward evidence-based practice, 

by now firmly ensconced in medicine and 

other disciplines, have finally emerged in 

the fields of sentencing, corrections, and 

pretrial release (but not without resistance, 

as in baseball).  

 

In 1961, the New York City Court and the 

Vera Institute of Justice organized the 

Manhattan Bail Project, an effort to 

demonstrate that non-financial factors could 

be used to make cost-effective release 

decisions.
38

  Decades later, the movement 

away from financial conditions and toward 

use of an evidence-based risk assessment in 

setting pretrial release conditions appears to 

be gathering momentum. The 2009 Survey 

of Pretrial Services Programs found that the 

majority of 112 counties responding to a 

survey of the 150 largest counties use a 

combination of objective and subjective 

criteria in risk assessment. Eighty-five 

percent of those responding counties 

reported having a pretrial services program 

to assess and screen defendants and present 

that information at the first court 

appearance.
39

  The ongoing development of 

evidence-based decision-making in pretrial 

release decisions is demonstrated by the 

release in August 2011 of a monograph by 

the National Institute of Corrections 

recommending outcome and performance 

measures for evaluating pretrial release 

programs.
40

  Looking forward to the type of 

assessments that would support evidence-

based pretrial decisions, an accumulation of 

empirical research strongly suggests the 

following points: 

 

 Actuarial risk assessments have higher 

predictive validity than clinical or 

professional judgment alone.
41

 

 Post-conviction risk factors (relating to 

recidivism) should not be applied in a 

pretrial setting.
42

 

 Several measures commonly gathered 

for pretrial were not significantly 

associated with pretrial failure: 

residency, injury to victim, weapon, and 

alcohol.
43

 

 The six most common validated pretrial 

risk factors are prior failure to appear; 

prior convictions; current charge a 

felony; being unemployed; history of 

drug abuse; and having a pending case.
44

 

 Defendants in counties that use 

quantitative and mixed risk assessments 

are less likely to fail to appear than 

defendants in counties that use 

qualitative risk assessments.
45

 

 Not only are subjective screening 

devices prone to demographic 

disparities, but these devices produce 

poor results from a public safety 

perspective.
46

 

 The statewide pretrial services program 

in Kentucky, begun in 1968, now uses a 

uniform assessment protocol that results 

in a failure to appear rate of only 10 

percent and a re-arrest rate of only 8 

percent.
47
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 Pretrial programs that use quantitative 

and mixed quantitative-qualitative risk 

assessments experience lower re-arrest 

rates than programs that only use 

qualitative risk assessments.  

 The number of sanctions a pretrial 

program can impose in response to 

non-compliance with supervision 

conditions further lowers the likelihood 

of a defendant’s pretrial re-arrest.
48

 

 

The use of a validated pretrial risk 

assessment tool when making a judicial 

decision to release or not, and the attendant 

conditions on release based on that 

assessment, fits within a well-functioning 

case management regimen.  While different 

instruments have been used with success in 

different jurisdictions, in general, research 

on pretrial assessment conducted over 

decades has identified these common factors 

as good predictors of court appearance 

and/or danger to the community:  

 

 Current charges; 

 Outstanding warrants at the time of 

arrest;  

 Pending charges at the time of arrest;  

 Active community supervision at the 

time of arrest;  

 History of criminal convictions;  

 History of failure to appear;  

 History of violence;  

 Residence stability over time;  

 Employment stability;  

 Community ties; and  

 History of substance abuse.
49

   

A comprehensive guide to implementing 

successful evidence-based pretrial services 

into the pretrial release determination, with 

step-by-step instructions on the process from 

formation of a Pretrial Services Committee 

through program implementation, is 

available from the Pretrial Justice Institute.
50

   

 

Perhaps the best-known use of evidence-

based risk assessment to reduce reliance on 

financial release conditions exists in the 

District of Columbia’s Pretrial Services 

Agency (PSA).
51

  Paradoxically, the DC 

pretrial Code requires detention if no 

combination of conditions will reasonably 

assure that a defendant does not flee or pose 

a risk to public safety.
52

  If the prosecutor 

demonstrates by clear and convincing 

evidence that a defendant presents a serious 

flight risk or threat to the victim or to public 

safety, the defendant is detained without the 

option for pretrial release.  However, the DC 

Code also provides that a judge may not 

impose a financial condition as a means of 

preventative detention.
53

  PSA conducts a 

risk assessment (flight and danger) through 

an interview with the defendant within 24 

hours of arrest that assesses points on a 38-

factor instrument, assigning a defendant into 

a category as high risk, medium risk, and 

low risk.
54

  In 1965, only 11% of defendants 

were released without a money bond, but by 

2008, 80% of all defendants were released 

without a money bond, 15% were held 

without bail, and 5% were held with 

financial bail (none on surety bond), while at 

the same time 88% of released defendants 

made all court appearances and 88% 

completed pretrial release without any new 

arrests.
55
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Another example of the impact of evidence-

based pretrial risk assessment is found in the 

Harris County (Houston), Texas, “direct 

filing” system.
56

  As charges are being 

accepted and filed, the defendant is 

transferred to the central jail for intake.  At 

the jail, the pretrial screening department 

interviews the defendant and collects data 

such as family composition, employment 

status, housing, indigency status, education 

level, health problems and medications, and 

potential mental health issues.  This process 

culminates in a risk classification, 

identifying defendants who are appropriate 

for release on personal recognizance bond.  

The process continues through appearance 

before a magistrate (typically within 12 

hours of arrest), where defendants granted 

personal bond and those able to post cash or 

surety bonds are released from jail.
57

  An 

estimate of net savings and revenue for 

Fiscal Year 2010 showed that Harris County 

gained $4,420,976 in avoided detention 

costs and pretrial services fees collected 

after deducting for the costs of pretrial 

services.
58

 

 

Kentucky abolished commercial bail 

bondsmen in 1976 and implemented the 

statewide Pretrial Services Agency that 

today relies on interviews and investigations 

of all persons arrested on bailable offenses 

within 12 hours of his or her arrest.  Pretrial 

Officers conduct a thorough criminal history 

check and utilize a validated risk assessment 

that measures flight risk and anticipated 

conduct to make appropriate 

recommendations to the court for pretrial 

release.  Furthermore, Pretrial Services 

provides supervision services for pretrial 

defendants, misdemeanor diversion 

participants and defendants in deferred 

prosecution programs. 

 

In 2011 Pretrial Services processed 249,545 

cases in which a full investigation was 

conducted on 88% of all incarcerated 

defendants.
59

  Using a validated risk 

assessment tool, Pretrial Services identifies 

defendants as being either low, moderate, or 

high risk for pretrial misconduct, (i.e. failing 

to appear for court hearings or committing a 

new criminal offense while on pretrial 

release).  Ideally, low risk defendants (those 

most likely to return to court and not commit 

a new offense) are recommended for release 

either on their recognizance or a non-

financial bond.  Statistically, about 70% of 

pretrial defendants are released in Kentucky; 

90% of those make all future court 

appearances and 92% do not get re-arrested 

while on pretrial release.
60

  When looking at 

release rates by risk level, the data shows 

that judges follow the recommendations of 

Pretrial Services.  In 2011, judges ordered 

pretrial release of 81% of low risk 

defendants, 65% of moderate risk 

defendants, and 52% of high risk 

defendants.
61

 

 

In 2011, Kentucky adopted House Bill 463, 

a major overhaul of the Commonwealth’s 

criminal laws that intended to reduce the 

cost of housing inmates while maintaining 

public safety.
62

  Since adoption of HB 463, 

Pretrial Services data shows a 10% decrease 

in the number of defendants arrested and a 

5% increase in the overall release rate, with 

a substantial increase in non-financial 



 

9 

 

releases and in releases for low and 

moderate risk defendants.  The non-financial 

release rate increased from 50% to 66%, the 

low risk release rate increased from 76% to 

85%, and the moderate risk release rate 

increased from 59% to 67%.  In addition, 

pretrial jail populations have decreased by 

279 defendants, while appearance and public 

safety rates have remained consistent.
63

  

 

There are other, similar examples of 

successful implementation of evidence-

based pretrial assessments that deliver 

on the promise of pretrial release 

without financial conditions.
64

  

Evidence-based pretrial risk assessment 

in the context of skillful and 

collaborative case management and data 

sharing should be embraced as the best 

practice by judges, court administrators, 

and court leaders.  Reliance on a 

validated, evidence-based pretrial risk 

assessment in setting non-financial 

release conditions balances the interests 

of courts in both protecting public 

safety and safeguarding individual 

liberty. 
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V. The Way Forward  

 

 “The purposes of the pretrial release decision include providing due 

process to those accused of crime, maintaining the integrity of the judicial process 

by securing defendants for trial, and protecting victims, witnesses and the 

community from threat, danger or interference. . . .The law favors release of 

defendants pending adjudication of charges. Deprivation of liberty pending trial is 

harsh and oppressive, subjects defendants to economic and psychological hardship, 

interferes with their ability to defend themselves, and, in many instances, deprives 

their families of support.” 

 

ABA Criminal Justice Standards on Pretrial Release, Third Edition 

Standard 10-1.1. 

 

 

  

By adopting this paper, COSCA is not 

leading a parade, but joining in some very 

good and credible company.  As noted in 

2011 by a leading official of the United 

States Department of Justice, “Within the 

last year, a number of organizations have 

publicly highlighted the need to reform our 

often antiquated and sometimes dangerous 

pretrial practices and replace them with 

empirically supported, risk-based decision-

making.”
65

  Not surprisingly pretrial services 

agencies themselves support this effort,
66

 but 

so do a wide variety of other justice-oriented 

interest groups:  the National Association of 

Counties,
67

 the American Jail Association,
68

 

the International Association of Chiefs of 

Police,
69

 the American Council of Chief 

Defenders,
70

 the American Bar 

Association,
71

 the Association of 

Prosecuting Attorneys,
72

 and the American 

Association of Probation and Parole.
73

 

  

 

Following the 2011 National Symposium on 

Pretrial Justice hosted by the U.S. 

Department of Justice (DOJ), the DOJ’s 

Office of Justice Programs collaborated with 

the Pretrial Justice Institute to convene in 

October 2011 the first meeting of the 

Pretrial Working Group.  Information about 

the continuing work of the Pretrial Working 

Group subcommittees can be found at the 

Web site published by the Office of Justice 

Programs in association with the Pretrial 

Justice Institute. The stated goals of this 

effort are to exchange information on 

pretrial justice issues, develop a website to 

disseminate information on the work of the 

subcommittees, and inform evidence-based 

pretrial justice policy making.
74

  

 

There are two major obstacles to reform.  

First, there is resistance to changing the 

status quo from those who are comfortable 

with or profit from the existing system.  This 

resistance can be overcome by a well-
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executed, evidence-based protocol, as has 

been demonstrated in the District of 

Columbia and in Kentucky.  Second, courts 

tend to be deliberate in adopting change and 

to require persistent presentation of well-

documented advantages to new approaches, 

such as evidence-based practices in the 

pretrial release setting.  In this regard, 

familiarity with evidence-based decision 

making in drug courts, at sentencing, and in 

evaluating court programs should help gain 

acceptance for evidence-based practices in 

the pretrial setting.  Part of this shift in 

practice might include elimination of or 

decreased reliance on bail schedules, which 

are in use in at least two-thirds of counties 

across the country.
75

  State court leaders 

should closely follow and make a topic of 

discussion the efforts of the Department of 

Justice and its Pretrial Justice Working 

Group discussed above, as well as 

continuing efforts by the American Bar 

Association which is supporting transition 

toward evidence-based pretrial practices 

through its Pretrial Justice Task Force.
76

  

 

State court leaders must take several steps to 

leverage the emerging national consensus on 

this issue: 

 

 Analyze state law and work with law 

enforcement agencies and criminal 

justice partners to propose revisions that 

are necessary to  

o support risk-based release decisions 

of those arrested; 

o ensure that non-financial release 

alternatives are available and that 

financial release options are 

available without the requirement for 

a surety. 

 Collaborate with experts and 

professionals in pretrial justice at the 

national and state levels. 

 Take the message to additional groups 

and support dialogue on the issue. 

 Use data to promote the use of data; 

determine what state and local data exist 

that would demonstrate the growing 

problem of jail expense represented by 

the pretrial population, and that show the 

risk factors presented by that population 

may justify broader pretrial release. 

 Reduce reliance on bail schedules in 

favor of evidence-based assessment of 

pretrial risk of flight and threat to public 

safety. 
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EXECUTIVE SUMMARY

Background

Judicial officers across the country make release-and-detention 
decisions for defendants on a daily basis.  These decisions carry 

enormous consequences for both the community and those accused of 
committing crimes.  In some jurisdictions, judicial officers are guided 
in these decisions by pretrial risk assessments –  tools that measure the 
risk that a defendant, if released pending trial, will fail to appear (FTA) 
for a court date or will commit new criminal activity (NCA).  These 
assessments have shown promise in identifying those defendants who 
need to be incarcerated because of the risks they pose, and those who can 
safely be released, sometimes with conditions or supervision. 

Although the use of pretrial risk assessments has increased in recent years, 
the proportion of jurisdictions employing these instruments remains low, 
and is estimated to be no more than 10%.  This low adoption rate is 
due in large part to the fact that existing risk assessments require that 
information be collected through interviews with defendants.  Conducting 
these interviews and verifying the information is a time-consuming and 
resource-intensive process that many jurisdictions cannot afford.  

As of 2012, there were eight multi-jurisdictional pretrial risk-assessment 
instruments being used in the United States, all of which rely on 
information from defendant interviews.  A meta-analysis of pretrial 
risk assessments revealed that the strongest predictors of FTA and NCA 
were static factors such as prior convictions, prior misdemeanors, prior 
felonies, and prior failures to appear.  It also revealed that the more 
dynamic factors, such as residence and employment, were less predictive 
or not predictive at all.  This fact, combined with the burden imposed 
by conducting defendant interviews, led to the current research, which 
explores whether an effective pretrial risk assessment can be developed 
based only on data that can be gathered without an interview.  

Data for this research was drawn from Kentucky, which, at the time, 
was using the Kentucky Pretrial Risk Assessment (KPRA), an objective 

 Release-and-detention decisions 
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12-point risk assessment that contained interview and non-interview factors.  Two samples of data were used 
to explore three research objectives: 1) Develop a pretrial risk assessment that can be completed without  
a defendant interview; 2) Determine if the non-interview-based pretrial risk assessment is predictive of  
FTA and NCA at the pretrial stage; and 3) Validate the non-interview-based pretrial risk assessment on a 
secondary dataset.

Seven of the 12 KPRA risk factors were used to create a non-interview-based risk assessment: the KPRA-S.  
Using bivariate and multivariate statistical techniques, the KPRA-S was shown to accurately differentiate low-, 
moderate-, and high-risk defendants.  In addition, it was found to be able to predict both FTA and NCA as 
accurately as the full KPRA.  These results were replicated on a secondary dataset. 



Texas Select Statutes Regarding Bail 
 

§ 11. Bail 
Sec. 11. All prisoners shall be bailable by sufficient sureties, unless for capital offenses, when the proof is evident; but this 

provision shall not be so construed as to prevent bail after indictment found upon examination of the evidence, in such 

manner as may be prescribed by law. 

Tex. Const. art. I, § 11 

 

Art. 1.07. Right to bail 
All prisoners shall be bailable unless for capital offenses when the proof is evident. This provision shall not be so 

construed as to prevent bail after indictment found upon examination of the evidence, in such manner as may be 

prescribed by law. 

Tex. Crim. Proc. Code Ann. § art. 1.07 

 

Art. 17.01. Definition of “bail” 
 “Bail” is the security given by the accused that he will appear and answer before the proper court the accusation brought 

against him, and includes a bail bond or a personal bond. 

Tex. Crim. Proc. Code Ann. § art. 17.01 

 

Art. 17.02. Definition of “bail bond” 
A “bail bond” is a written undertaking entered into by the defendant and the defendant's sureties for the appearance of the 

principal therein before a court or magistrate to answer a criminal accusation; provided, however, that the defendant on 

execution of the bail bond may deposit with the custodian of funds of the court in which the prosecution is pending 

current money of the United States in the amount of the bond in lieu of having sureties signing the same. Any cash funds 

deposited under this article shall be receipted for by the officer receiving the funds and, on order of the court, be refunded, 

after the defendant complies with the conditions of the defendant's bond, to: 

(1) any person in the name of whom a receipt was issued, in the amount reflected on the face of the receipt, 

including the defendant if a receipt was issued to the defendant; or 

(2) the defendant, if no other person is able to produce a receipt for the funds. 

Tex. Crim. Proc. Code Ann. § art. 17.02 

 

Art. 17.03. Personal bond 
(a) Except as provided by Subsection (b) of this article, a magistrate may, in the magistrate's discretion, release the 

defendant on his personal bond without sureties or other security. 

(b) Only the court before whom the case is pending may release on personal bond a defendant who: 

(1) is charged with an offense under the following sections of the Penal Code: 

(A) Section 19.03 (Capital Murder); 

(B) Section 20.04 (Aggravated Kidnapping); 

(C) Section 22.021 (Aggravated Sexual Assault); 

(D) Section 22.03 (Deadly Assault on Law Enforcement or Corrections Officer, Member or Employee of 

Board of Pardons and Paroles,1 or Court Participant); 

(E) Section 22.04 (Injury to a Child, Elderly Individual, or Disabled Individual); 

(F) Section 29.03 (Aggravated Robbery); 

(G) Section 30.02 (Burglary); 

(H) Section 71.02 (Engaging in Organized Criminal Activity); 

(I) Section 21.02 (Continuous Sexual Abuse of Young Child or Children); or 

(J) Section 20A.03 (Continuous Trafficking of Persons); 

(2) is charged with a felony under Chapter 481, Health and Safety Code, or Section 485.033, Health and Safety 

Code, punishable by imprisonment for a minimum term or by a maximum fine that is more than a minimum term 

or maximum fine for a first degree felony; or 

(3) does not submit to testing for the presence of a controlled substance in the defendant's body as requested by 

the court or magistrate under Subsection (c) of this article or submits to testing and the test shows evidence of the 

presence of a controlled substance in the defendant's body. 

(c) When setting a personal bond under this chapter, on reasonable belief by the investigating or arresting law 

enforcement agent or magistrate of the presence of a controlled substance in the defendant's body or on the finding of drug 



or alcohol abuse related to the offense for which the defendant is charged, the court or a magistrate shall require as a 

condition of personal bond that the defendant submit to testing for alcohol or a controlled substance in the defendant's 

body and participate in an alcohol or drug abuse treatment or education program if such a condition will serve to 

reasonably assure the appearance of the defendant for trial. 

(d) The state may not use the results of any test conducted under this chapter in any criminal proceeding arising out of the 

offense for which the defendant is charged. 

(e) Costs of testing may be assessed as court costs or ordered paid directly by the defendant as a condition of bond. 

(f) In this article, “controlled substance” has the meaning assigned by Section 481.002, Health and Safety Code. 

(g) The court may order that a personal bond fee assessed under Section 17.42 be: 

(1) paid before the defendant is released; 

(2) paid as a condition of bond; 

(3) paid as court costs; 

(4) reduced as otherwise provided for by statute; or 

(5) waived. 

Tex. Crim. Proc. Code Ann. § art. 17.03 

 

Art. 17.032. Release on personal bond of certain mentally ill defendants 
(a) In this article, “violent offense” means an offense under the following sections of the Penal Code: 

(1) Section 19.02 (murder); 

(2) Section 19.03 (capital murder); 

(3) Section 20.03 (kidnapping); 

(4) Section 20.04 (aggravated kidnapping); 

(5) Section 21.11 (indecency with a child); 

(6) Section 22.01(a)(1) (assault); 

(7) Section 22.011 (sexual assault); 

(8) Section 22.02 (aggravated assault); 

(9) Section 22.021 (aggravated sexual assault); 

(10) Section 22.04 (injury to a child, elderly individual, or disabled individual); 

(11) Section 29.03 (aggravated robbery); 

(12) Se ction 21.02 (continuous sexual abuse of young child or children); or 

(13) Section 20A.03 (continuous trafficking of persons). 

(b) A magistrate shall release a defendant on personal bond unless good cause is shown otherwise if the: 

(1) defendant is not charged with and has not been previously convicted of a violent offense ; 

(2) defendant is examined by the local mental health or mental retardation authority or another mental health 

expert under Article 16.22 of this code; 

(3) applicable expert, in a written assessment submitted to the magistrate under Article 16.22: 

(A) concludes that the defendant has a mental illness or is a person with mental retardation and is 

nonetheless competent to stand trial; and 

(B) recommends mental health treatment for the defendant; and 

(4) magistrate determines, in consultation with the local mental health or mental retardation authority, that 

appropriate community-based mental health or mental retardation services for the defendant are available through 

the Texas Department of Mental Health and Mental Retardation under Section 534.053, Health and Safety Code, 

or through another mental health or mental retardation services provider. 

(c) The magistrate, unless good cause is shown for not requiring treatment, shall require as a condition of release on 

personal bond under this article that the defendant submit to outpatient or inpatient mental health or mental retardation 

treatment as recommended by the local mental health or mental retardation authority if the defendant's: 

(1) mental illness or mental retardation is chronic in nature; or 

(2) ability to function independently will continue to deteriorate if the defendant is not treated. 

(d) In addition to a condition of release imposed under Subsection (c) of this article, the magistrate may require the 

defendant to comply with other conditions that are reasonably necessary to protect the community. 

(e) In this article, a person is considered to have been convicted of an offense if: 

(1) a sentence is imposed; 

(2) the person is placed on community supervision or receives deferred adjudication; or 

(3) the court defers final disposition of the case. 

Tex. Crim. Proc. Code Ann. § art. 17.032 



Art. 17.04. Requisites of a personal bond 
A personal bond is sufficient if it includes the requisites of a bail bond as set out in Article 17.08, except that no sureties 

are required. In addition, a personal bond shall contain: 

(1) the defendant's name, address, and place of employment; 

(2) identification information, including the defendant's: 

(A) date and place of birth; 

(B) height, weight, and color of hair and eyes; 

(C) driver's license number and state of issuance, if any; and 

(D) nearest relative's name and address, if any; and 

(3) the following oath sworn and signed by the defendant: 

“I swear that I will appear before (the court or magistrate) at (address, city, county) Texas, on the (date), at the 

hour of (time, a.m. or p.m.) or upon notice by the court, or pay to the court the principal sum of (amount) plus all 

necessary and reasonable expenses incurred in any arrest for failure to appear.” 

Tex. Crim. Proc. Code Ann. § art. 17.04 

 

Art. 17.08. Requisites of a bail bond 
A bail bond must contain the following requisites: 

1. That it be made payable to “The State of Texas”; 

2. That the defendant and his sureties, if any, bind themselves that the defendant will appear before the proper 

court or magistrate to answer the accusation against him; 

3. If the defendant is charged with a felony, that it state that he is charged with a felony. If the defendant is 

charged with a misdemeanor, that it state that he is charged with a misdemeanor; 

4. That the bond be signed by name or mark by the principal and sureties, if any, each of whom shall write 

thereon his mailing address; 

5. That the bond state the time and place, when and where the accused binds himself to appear, and the court or 

magistrate before whom he is to appear. The bond shall also bind the defendant to appear before any court or 

magistrate before whom the cause may thereafter be pending at any time when, and place where, his presence 

may be required under this Code or by any court or magistrate, but in no event shall the sureties be bound after 

such time as the defendant receives an order of deferred adjudication or is acquitted, sentenced, placed on 

community supervision, or dismissed from the charge; 

6. The bond shall also be conditioned that the principal and sureties, if any, will pay all necessary and reasonable 

expenses incurred by any and all sheriffs or other peace officers in rearresting the principal in the event he fails to 

appear before the court or magistrate named in the bond at the time stated therein. The amount of such expense 

shall be in addition to the principal amount specified in the bond. The failure of any bail bond to contain the 

conditions specified in this paragraph shall in no manner affect the legality of any such bond, but it is intended 

that the sheriff or other peace officer shall look to the defendant and his sureties, if any, for expenses incurred by 

him, and not to the State for any fees earned by him in connection with the rearresting of an accused who has 

violated the conditions of his bond. 

Tex. Crim. Proc. Code Ann. § art. 17.08 

 

Art. 17.15. Rules for fixing amount of bail 
The amount of bail to be required in any case is to be regulated by the court, judge, magistrate or officer taking the bail; 

they are to be governed in the exercise of this discretion by the Constitution and by the following rules: 

1. The bail shall be sufficiently high to give reasonable assurance that the undertaking will be complied with. 

2. The power to require bail is not to be so used as to make it an instrument of oppression. 

3. The nature of the offense and the circumstances under which it was committed are to be considered. 

4. The ability to make bail is to be regarded, and proof may be taken upon this point. 

5. The future safety of a victim of the alleged offense and the community shall be considered. 

Tex. Crim. Proc. Code Ann. § art. 17.15 

 

Art. 17.20. Bail in misdemeanor 
In cases of misdemeanor, the sheriff or other peace officer, or a jailer licensed under Chapter 1701, Occupations Code, 

may, whether during the term of the court or in vacation, where the officer has a defendant in custody, take of the 

defendant a bail bond. 

Tex. Crim. Proc. Code Ann. § art. 17.20 

 



Art. 17.21. Bail in felony 
In cases of felony, when the accused is in custody of the sheriff or other officer, and the court before which the 

prosecution is pending is in session in the county where the accused is in custody, the court shall fix the amount of bail, if 

it is a bailable case and determine if the accused is eligible for a personal bond; and the sheriff or other peace officer, 

unless it be the police of a city, or a jailer licensed under Chapter 1701, Occupations Code, is authorized to take a bail 

bond of the accused in the amount as fixed by the court, to be approved by such officer taking the same, and will 

thereupon discharge the accused from custody. The defendant and the defendant's sureties are not required to appear in 

court. 

Tex. Crim. Proc. Code Ann. § art. 17.21 

 

Art. 17.42. Personal bond office 
Sec. 1. Any county, or any judicial district with jurisdiction in more than one county, with the approval of the 

commissioners court of each county in the district, may establish a personal bond office to gather and review information 

about an accused that may have a bearing on whether he will comply with the conditions of a personal bond and report its 

findings to the court before which the case is pending. 

Sec. 2. (a) The commissioners court of a county that establishes the office or the district and county judges of a judicial 

district that establishes the office may employ a director of the office. 

(b) The director may employ the staff authorized by the commissioners court of the county or the commissioners court of 

each county in the judicial district. 

Sec. 3. If a judicial district establishes an office, each county in the district shall pay its pro rata share of the costs of 

administering the office according to its population. 

Sec. 4. (a) If a court releases an accused on personal bond on the recommendation of a personal bond office, the court 

shall assess a personal bond fee of $20 or three percent of the amount of the bail fixed for the accused, whichever is 

greater. The court may waive the fee or assess a lesser fee if good cause is shown. 

(b) Fees collected under this article may be used solely to defray expenses of the personal bond office, including defraying 

the expenses of extradition. 

(c) Fees collected under this article shall be deposited in the county treasury, or if the office serves more than one county, 

the fees shall be apportioned to each county in the district according to each county's pro rata share of the costs of the 

office. 

Sec. 5. (a) A personal bond pretrial release office established under this article shall: 

(1) prepare a record containing information about any accused person identified by case number only who, after 

review by the office, is released by a court on personal bond; 

(2) update the record on a monthly basis; and 

(3) file a copy of the record in the office of the clerk of the county court in any county served by the office. 

(b) In preparing a record under Subsection (a), the office shall include in the record a statement of: 

(1) the offense with which the person is charged; 

(2) the dates of any court appearances scheduled in the matter that were previously unattended by the person; 

(3) whether a warrant has been issued for the person's arrest for failure to appear in accordance with the terms of 

the person's release; 

(4) whether the person has failed to comply with conditions of release on personal bond; and 

(5) the presiding judge or magistrate who authorized the personal bond. 

(c) This section does not apply to a personal bond pretrial release office that on January 1, 1995, was operated by a 

community corrections and supervision department. 

Sec. 6. (a) Not later than April 1 of each year, a personal bond office established under this article shall submit to the 

commissioners court or district and county judges that established the office an annual report containing information 

about the operations of the office during the preceding year. 

(b) In preparing an annual report under Subsection (a), the office shall include in the report a statement of: 

(1) the office's operating budget; 

(2) the number of positions maintained for office staff; 

(3) the number of accused persons who, after review by the office, were released by a court on personal bond; and 

(4) the number of persons described by Subdivision (3): 

(A) who were convicted of the same offense or of any felony within the six years preceding the date on 

which charges were filed in the matter pending during the person's release; 

(B) who failed to attend a scheduled court appearance; 

(C) for whom a warrant was issued for the person's arrest for failure to appear in accordance with the 

terms of the person's release; or 



(D) who were arrested for any other offense while on the personal bond. 

(c) This section does not apply to a personal bond pretrial release office that on January 1, 1995, was operated by a 

community corrections and supervision department. 

Tex. Crim. Proc. Code Ann. § art. 17.42 

 

Art. 17.43. Home curfew and electronic monitoring as condition 
(a) A magistrate may require as a condition of release on personal bond that the defendant submit to home curfew and 

electronic monitoring under the supervision of an agency designated by the magistrate. 

(b) Cost of monitoring may be assessed as court costs or ordered paid directly by the defendant as a condition of bond. 

Tex. Crim. Proc. Code Ann. § art. 17.43 

 

Art. 17.44. Home confinement, electronic monitoring, and drug testing as condition 
(a) A magistrate may require as a condition of release on bond that the defendant submit to: 

(1) home confinement and electronic monitoring under the supervision of an agency designated by the magistrate; 

or 

(2) testing on a weekly basis for the presence of a controlled substance in the defendant's body. 

(b) In this article, “controlled substance” has the meaning assigned by Section 481.002, Health and Safety Code. 

(c) The magistrate may revoke the bond and order the defendant arrested if the defendant: 

(1) violates a condition of home confinement and electronic monitoring; 

(2) refuses to submit to a test for controlled substances or submits to a test for controlled substances and the test 

indicates the presence of a controlled substance in the defendant's body; or 

(3) fails to pay the costs of monitoring or testing for controlled substances, if payment is ordered under Subsection 

(e) as a condition of bond and the magistrate determines that the defendant is not indigent and is financially able 

to make the payments as ordered. 

(d) The community justice assistance division of the Texas Department of Criminal Justice may provide grants to counties 

to implement electronic monitoring programs authorized by this article. 

(e) The cost of electronic monitoring or testing for controlled substances under this article may be assessed as court costs 

or ordered paid directly by the defendant as a condition of bond. 

Tex. Crim. Proc. Code Ann. § art. 17.44 
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